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Chapter 10

I. Special Features of Criminal Trials
Learning Objective 1: Identify the basic protections enjoyed by criminal defendants in the United States.

Learning Objective 2: Explain what “taking the Fifth” really means.
A. Criminal trial procedures reflect the need to protect criminal defendants against the power of the state by providing them with a number of rights

B. A “speedy” trial
1. The definition of a speedy trial

i. The Sixth Amendment does not specify what is meant by the term “speedy” 

2. Speedy trial laws 

i. United States Supreme Court has refused to quantify “speedy.” In Barker v. Wingo (1972), the Court ruled that only situations in which the delay is unwarranted and proved to be prejudicial can accused claim violation of Sixth Amendment rights 
ii. Speedy-trial laws exist in all fifty states
iii. Federal limits exist 

a. No more than 30 days between arrest and indictment

b. No more than ten days between indictment and arraignment 

c. No more than sixty days between arraignment and trial

iv. The Sixth Amendment’s guarantee of a speedy trial does not apply until a person has been accused of a crime 

v. Citizens are protected against unreasonable delays before accusation by statutes of limitations 
C. The role of the jury

1. The Sixth Amendment states that anyone accused of a crime shall be judged by “an impartial jury”

i. In all felony cases, the defendant is entitled to a jury trial

ii. It has been left to individual states to decide whether jury trials are required for misdemeanor cases

iii. If the defendant waives his or her right to trial by jury, a bench trial takes place in which a judge decides questions of legality and fact
2. Jury size

i. The predominant American jury consists of twelve persons, although the Constitution does not require a particular size

3. Unanimity 

i. In most jurisdictions, jury verdicts must be unanimous for acquittal or conviction or the trial will end in a hung jury
D. The privilege against self-incrimination

1. The Fifth Amendment states that no person “shall be compelled in any criminal case to be a witness against himself”

2. A defendant has the right not to testify at a trial; this is often referred to as “taking the Fifth”
3. After Adamson v. California (1947), judges are required to inform the jury that an accused’s decision to remain silent cannot be held against him or her
4. Witnesses may also refuse to testify on this ground and may be granted immunity for testimony

E. The presumption of a defendant’s innocence

1. The presumption in criminal law is that a defendant is innocent until proved guilty 

2. The burden of proving guilt falls on the state

3. In some cases the potential jury pool has already determined the guilt of the offender, in which case the judge may request a change of venue

F. A strict standard of proof

1. In a criminal trial, the defendant is not required to prove his or her innocence

2. The state must prove the defendant’s guilt beyond a reasonable doubt
3. In re Winship applies “beyond a reasonable doubt” to the juvenile court
II. Jury Selection

Learning Objective 3: List the requirements normally imposed on potential jurors.

Learning Objective 4: Contrast challenges for cause and peremptory challenges during voir dire.
A. Initial steps: The master jury list and venire 
1. A jury of peers 

2. The master jury list 

i. Citizens of the United States

ii. Over 18 years of age

iii. Free of felony convictions

iv. Of the necessary good health to function in a jury setting

v. Sufficiently intelligent to understand the issues of a trial

vi. Able to read, write, and comprehend the English language, with the exception of New Mexico
a. Master jury list is made up of all eligible jurors in a community, usually drawn from voter-registration lists or driver’s license rolls
3. Venire 

i. The venire is composed of all those who are notified by the clerk of the court that they have been selected for jury duty
B. Voir dire
1. Each attorney questions prospective jurors in the voir dire proceeding

2. Jurors are required to provide the court with a significant amount of personal information

3. Questioning potential jurors 
i. Attorneys fashion questions to uncover any biases on parts of the prospective jurors and find persons who might identify with the plights of their respective side

ii. May be attorneys’ only chance to talk with the individual jurors

4. Challenging potential jurors

i. Attorney for each side exercises a certain number of challenges to prevent particular persons from serving on the jury

ii. Two types of challenges

a. Challenges “for cause”

b. Peremptory challenges
5. Jury consultants

C. Race and gender issues in jury selection
1. The Batson reversal 
i. Policy reversed by Supreme Court in the 1986 case of Batson v. Kentucky
ii. According to Batson, the defendant must prove the prosecution’s use of a peremptory challenge was racially motivated 

a. The defendant must make a prima facie case that there has been discrimination during venire
b. He/she must show that he/she is a member of a recognizable racial group and that members of the same group were removed from the jury pool 

c. The defendant must show that these facts and other relevant circumstances raise the possibility that the prosecutor removed the prospective jurors solely because of their race

d. Then, the prosecutor must prove its peremptory challenges were race neutral

2. Powers v. Ohio (1991) held that the defendant can challenge race-based peremptory challenges even if the defendant is not the same race as the excluded jurors.

3. Georgia v. McCollum (1992) placed defense attorneys under the same restrictions as prosecutors when making race-based peremptory challenges
4. Women on the jury 
i. In 1994, J.E.B. v. Alabama ex rel. T. B. extended Batson to cover gender bias in jury selection
5. Because unforeseeable circumstances may necessitate that one or more jurors are dismissed, the court may also seat several alternate jurors 

III. The Trial
Learning Objective 5: List the standard steps in a criminal jury trial.
Learning Objective 6: Explain the difference between testimony and real evidence, between lay witnesses and expert witnesses, and between direct and circumstantial evidence.
Learning Objective 7: Identify the primary method that defense attorneys use in most trials to weaken the prosecution’s case against their client.
A. Opening statements

1. Attorneys may choose to open the trial with a statement to the jury

2. In the opening statements, the attorneys give a brief version of the facts and the supporting evidence that they will present during the trial

B. The role of evidence

1. Once the opening statements have been made, the prosecutor begins the trial proceedings by presenting the state’s evidence against the defendant

2. Courts have complex rules about what types of evidence may be presented and how the evidence may be brought out during the trial

3. Evidence is anything that is used to prove the existence or nonexistence of a fact

i. Testimony—consists of statements by competent witnesses

ii. Real evidence—presented to the court in the forms of exhibits, including any physical items that affect the case

4. Testimonial evidence

i. Lay witnesses 

ii. Expert Witnesses

a. Expert witnesses may base their opinions on three types of information

b. Facts or data of which they have personal knowledge

i. Material presented at trial

ii. Secondhand information given to the expert outside the courtroom

c. Expert witnesses can be problematic 
iii. May be chosen for “court presence”

iv. Attorneys pay them for their services

iii. Challenging expert testimony 

a. If a trial lawyer wants to challenge an expert witness’s validity and reliability, he or she must follow guidelines established by the Supreme Court 
5. Direct versus circumstantial evidence

i. Direct evidence is evidence that has been witnessed by the person giving testimony

ii. Circumstantial evidence is indirect evidence that does not establish the fact in question but only the degree of likelihood of the fact
6. The “CSI Effect” 

i. Shows such as CSI, have fostered unrealistic notions among jurors of what high-tech forensic science can accomplish 

7. Relevance

i. Evidence will not be admitted in court unless it is relevant to the case being considered

ii. Relevant evidence is evidence that tends to prove or disprove a fact in question

8. Prejudicial evidence

i. Evidence may be excluded if it would tend to distract the jury from the main issues of the case, mislead the jury, or cause jurors to decide the issue on an emotional basis
ii. Real evidence

a. Prosecutors try to enter as much physical evidence as possible 

iii. Evil character 
a. Concept is codified in the Federal Rules of Evidence, which state that evidence of “other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in community therewith”

C. The prosecution’s case

1. Because the burden of proof is on the state, the prosecution is generally considered to have a more difficult task than the defense

2. Prosecutor attempts to establish guilt beyond a reasonable doubt by presenting the corpus delicti of the crime to the jury
3. Direct examination of witnesses 
i. Prosecutor will call witnesses to the stand and ask them questions through direct examination

ii. During direct examination, the prosecutor is not allowed to ask leading questions

4. Competence and reliability of witnesses 
i. Witnesses must have sufficient mental competence to understand the significance of testifying under oath

D. Cross-examination

1. After the prosecutor has directly examined her or his witnesses, the defense attorney is given the chance to question the same witnesses

2. Sixth Amendment gives the accused, through his or her attorney, the right to cross-examine witnesses; this is called the “confrontation clause”
3. Questioning witnesses 
i. To reestablish any reliability that might have been lost through cross-examination, the prosecutor can do so by questioning the witness through redirect examination 
4. Hearsay 

i. Cross-examination is also inked to problems presented by hearsay evidence or testimony given about a statement made by someone else 

ii. There are a number of exceptions to the hearsay rule and as a result, a good deal of hearsay evidence finds its way into criminal trials

E. Motion for directed verdict

F. The defendant’s case

1. After the prosecutor has finished presenting evidence against the defendant, the defense attorney may offer the defendant’s case
2. Because the burden of proof is on the state to prove the accused’s guilt, the defense is not required to offer any case at all; it can simply “rest” without calling any witnesses or providing any real evidence 

3. Placing the defendant on the stand

i. The Fifth Amendment protection against self-incrimination allows for the defendant to not have to take the stand 

4. Creating reasonable doubt 

i. The defense attorney only has to have one jury member believe there is reasonable doubt to get a hung jury 

5. Reasonable doubt and sexual assault 

i. Cases which involve the word of the defendant verse the word of the offender are very effective at establishing reasonable doubt 
6. Other defense strategies

i. Present an alibi defense

ii. Present an affirmative defense

a. Self-defense
b. Insanity
c. Duress
d. Entrapment

G. Rebuttal and surrebuttal

1. After the defense closes its case, the prosecution is permitted to bring new evidence forward that was not used during its initial presentation to the jury through rebuttal

2. When the rebuttal stage is finished, the defense is given the opportunity to cross-examine the prosecution’s new witnesses and introduce new witnesses of its own as part of the surrebuttal 
H. Closing arguments

1. In their closing arguments, the attorneys summarize their presentation and argue one final time for their respective cases

2. An effective closing argument includes all of the major points that support the government’s or the defense’s case, and emphasizes the shortcomings of the opposing party’s case 
IV. The Final Steps of the Trial and Postconviction Procedures
Learning Objective 8: Delineate circumstances in which a criminal defendant may in fact be tried a second time for the same act.
Learning Objective 9: List the five basic steps of an appeal.
A. Jury Instructions 
1. Jury instructions are prepared during a special charging conference involving the judge and the trial attorneys
2. Judge’s role 
i. Judge usually begins by explaining basic legal principles
3. Understanding the instructions 
i. Jury instructions narrow to the specifics of the case at hand, and the judge explains to the jurors what facts the prosecutors must have proved to obtain a conviction

ii. If the defense centered on an affirmative defense, the judge will discuss the relevant legal principles that the defense must have proved to obtain an acquittal

iii. Final segment discusses possible verdicts

B. Jury deliberation

1. Jury deliberation takes place in seclusion; jurors are to seek no outside information during deliberation

2. In extreme cases, the judge will order the jury to be sequestered during the trial and deliberation stages of the proceedings
C. The verdict

1. Once the jury has reached a decision, it issues a verdict

2. Most common verdicts are guilty and not guilty 

3. Following the announcement of a guilty or not guilty verdict, the jurors are discharged and the jury trial proceedings are finished

4. When a jury in a criminal trial is unable to agree on a unanimous verdict, it returns with no decision; this is a hung jury

i. The Allen charge, which asks jurors in the minority to reconsider the majority opinion is possible in some states
5. Jury nullification occurs when jurors “nullify” by using their own judgment to reach a verdict rather than following judicial instructions or the law.
D. Appeals
1. The process of seeking a higher court’s review of a lower court’s decision for the purpose of correcting or changing the lower court’s judgment

i. A defendant must show that the trial court acted improperly on a question of law
2. Double jeopardy 

i. Guarantee against being tried a second time for the same crime is known as protection from double jeopardy

ii. Prohibition against double jeopardy means that once a criminal defendant is found not guilty of a particular crime, the government may not reindict the person and retry him or her for the same crime

iii. Bar against double jeopardy does not preclude a civil suit being brought against the same person by a crime victim to recover damages
iv. A hung jury is not an acquittal for purposes of double jeopardy.

v. One state’s prosecution will not prevent a different state or the federal government from prosecuting the same crime.

3. The appeal process

i. Two basic reasons for the appeals process 

a. Correct error made during the initial trial

b. To review policy

ii. Once the appeals process begins, the defendant is no longer presumed innocent
E. Wrongful convictions
1. Wrongful convictions occur when an innocent person is found guilty

2. DNA can be used to exonerate wrongfully-convicted individuals 
3. Five most common reasons for wrongful convictions later overturned by DNA evidence:

i. Eyewitness misidentification

ii. False confessions

iii. Faulty forensic evidence

iv. False informant testimony

v. Law enforcement misconduct
4. Habeas corpus—A judicial order that literally commands a corrections official to bring a prisoner before a federal court so that the court can hear the person’s claim that he or she is being held illegally

